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The deadline for Plan Sponsors to submit considerable and illusive drug spend data required under the 
Consolidated Appropriations Act (“CAA”) is December 27, 2022. The CAA requires group health plans 
and health insurers to submit prescription drug cost and other health care data to the U.S. Department 
of Treasury (“DOT”), Department of Law (“DOL”) and the Department of Health and Human Services 
(“HHS”) (collectively, “Agencies”). 

What Type of Plan Sponsors Are Subject to CAA Reporting Requirements? 

The CAA applies to Plan Sponsors that are: (i) fully insured and self-funded group health plans; (ii) insurers offering 
group coverage; (iii) insurers offering individual health plans; (iv) grandfathered plans; (v) grandmothered plans; 
and (vi) Federal Employees Health Benefits Program plans. 

What Needs to be Reported? 
Plan Sponsors are required to submit plan-specific information and aggregate data. These include, without 
limitation, the following:
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Helping large employers, union groups and self-insured 
companies understand their drug benefit design.

1. The 50 brand name prescription drugs for which 
the Plan most frequently paid claims and the total 
number of claims paid for each of those drugs.

2. The 50 prescription drugs for which the Plan had 
the greatest expenditures and the amount paid for 
each of those drugs.

3. The 50 prescription drugs for which the amount of 
expenditures increased the most over the previous 
year and the amount of the increase for each drug.

4. The impact of rebates and similar amounts paid by 
drug manufacturers, including the amounts paid 
for each therapeutic class of drugs and for the 25 
drugs for which the amounts paid were the largest.

5. Premium spending information.  

When is the Deadline?
The upcoming deadline of December 27, 2022 is 
for reference years 2020 and 2021. For 2022 and 
subsequent years, the filing deadline will be June 1 of 
the following year.

Are there any Penalties for Failing to Submit the 
Requested Data? 
Currently, there are no codified penalties for failing 
to report. However, it is expected that Plans would 
be penalized pursuant to the terms of other federal 
reporting statutes. The Agencies will presumably look to 
existing enforcement measures to ensure compliance 
by Plan Sponsors (with the potential for daily penalties 
of $100 per participant per day for noncompliance).
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Unbeknownst to Plan Sponsors, including self-funded employers, 
benefits brokers could be receiving compensation or incentives 
directly and secretly from Pharmacy Benefit Managers (“PBMs”). 
Economically incentivized brokers will recommend certain 
PBMs to Plan Sponsors to administer the prescription benefits, 
even though the recommended PBM could increase the drug 
spend of the Plan Sponsor as well as out-of-pocket cost of the 
enrollees.  Plan sponsors seeking to avoid this perverse result 
should align with “fiduciary” brokers and PBMs. 

What is a Fiduciary Duty? 

Many brokers in the pharmacy benefits industry purport to act as a 
fiduciary of plan sponsors without committing to such representation.  
The fiduciary duty is an obligation of loyalty and good faith owed 
to an entity that is the highest duty known to the law.  Brokers and 
PBMs often explicitly deny that they owe a fiduciary duty in their 
contracts with plan sponsors.  A “fiduciary” must act in the Plan 
Sponsor’s best interest by securing the best PBM contract terms 
and conditions for the Plan Sponsor, and then recommending that 
the Plan Sponsor “audit” the PBM’s performance.  One way for Plan 
Sponsors to confirm whether brokers have conflicts is to have the 
broker sign a “conflict of interest disclosure” statement. 

Not having a fiduciary duty is bad, and not having audit rights 
compounds the problems.  The contract between the PBM and 
Plan often places tight limits on the Plan Sponsor’s ability to access 
information about their own drug costs. Plans should know of the 
existence of confidentiality agreements between brokers and PBMs.  
These often stipulate that if Plan Sponsors hire vendors to audit 

the PBMs’ data, vendors 
“shall never include a 
drug’s average wholesale 
price, ingredient cost, or 
member cost share or 
any other information that 
could be used to derive 
the PBM’s proprietary 
pricing information” in 
reports they provide to 
employers. This is not in 
the best interest of the 
Plan Sponsor.   

Do Brokers Receive 
Compensation from PBMs? 

Brokers often receive compensation or other forms of incentives 
from PBMs. It would not be uncommon for brokers to get paid more 
as the Plan Sponsor’s total drug spend increases. PBMs often pay 
brokers “per member per month” fees and other consulting fees 
that prevent brokers from acting in the Plan Sponsor’s best interest.

Brokers earn “revenues” in several different ways, not just through 
direct fees paid by the Plan Sponsor. Overrides, commissions, bonuses, 
fees from Third Party Administrators (“TPAs”), fees paid by PBMs, 
prescription fill fees, shared savings from plan providers, etc.  These 
are all different ways brokers are likely compensated secretly by PBMs.  
Typically, these revenues are not disclosed to the plan sponsor, which 
is a conflict of interest that should be avoided. The most common form 

Plan Sponsors, Does Your 
Broker Have Your Best Interest?
Authored by Jonathan E. Levitt, Esq. and Dae Y. Lee, Pharm.D., Esq., CPBS

Critically, in most (if not all) instances, Plan Sponsors do not have 
the requested drug datapoints to report CAA data to the Agencies. 
That’s because PBMs do not provide data on spread pricing and 
rebate aggregators. Plan Sponsors must require cooperation from 
their PBMs for CAA compliance. However, it is unlikely that PBMs will 
voluntarily provide such data to Plans. Even if PBMs do provide data, 
Plan Sponsors must assure that the PBM data is accurate. Ultimately, 
Plan Sponsors are the ones statutorily subject to accurate reporting 
requirements, not PBMs.

PBMs are in exclusive control of the drug spread and drug rebate data, 
and PBMs do not want to reveal the secretive world of: PBM-owned 

rebate aggregators; and the amounts PBMs secretly pay to benefits 
brokers. The CAA also requires brokers/consultants to disclose “fees” 
paid to them by plans and issuers, directly or indirectly. 

Frier Levitt’s Plan Sponsor Practice Group provides a host of legal services including 
reviewing and analyzing PBM contracts, negotiating and drafting PBM contracts, 
auditing (and where necessary, litigating against) PBMs to verify that PBMs are 
abiding by the terms set forth in the PBM contracts, and guiding on regulatory and 
compliance matters (e.g., Consolidated Appropriations Act).  If your organization is a 
plan sponsor, contact us to learn more about your contractual rights and obligations.

Plan Sponsor Alert: Are You in Compliance with the Consolidated Appropriations Act (CAA)...continued
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Plan Sponsors, Does Your Broker Have Your Best Interest? continued

of revenue not disclosed to Plan Sponsors is override commissions, 
and bonuses based on the broker’s entire book of business size and 
retention with the PBM. In other words, brokers’ compensation from 
PBMs may go beyond an analysis of the broker’s business directly 
with the Plan Sponsor.  For example, brokers are often paid very 
large, sometimes seven figure bonuses, from PBMs for “retaining” 
a certain amount of business with that particular carrier. These are 
called “retention bonuses”, for example, the broker would earn a bonus 
if the PBM retains 98% of the broker’s clients. 

By way of example, the Osceola School District Plan filed a lawsuit 
against a benefits broker, Gallagher, in which the Plan/District accused 
Gallagher of breaching the pharmacy benefits contract and getting 
paid more than $2 million in “secret commission from insurance 
carriers it recommended  to the board.” The Judge denied. The Court  
further stated that “Gallagher sold itself as a company that was well-
position to provide consulting and brokerage services to the Board.  
It also stated that it would (remain) impartial during all business 
transactions, disclose all compensation received and represent the 
Board’s best interest in all ongoing transactions.”  The Judge ruled the 
Plan/District’s lawsuit against Gallagher can continue. 

It is also worth noting that the Consolidated Appropriations Act (the 
“CAA”) imposes a host of reporting obligations upon Plan Sponsors.  
The CAA also requires brokers to disclose “fees” paid to them by 
plans and insurers, directly or indirectly.  We will discuss the CAA 
requirements in a separate article. 

What is the Main Difference Between Brokers and Attorneys? 
Unlike brokers, attorneys including our firm, Frier Levitt, have both an 
ethical and fiduciary duty to act in the best interest of clients, including 
Plan Sponsors.  For example, it would violate the Rules of Professional 
Conduct for Frier Levitt to secretly get paid by a PBM in exchange for 
bringing the Plan Sponsor to the table; or for Frier Levitt to get paid 

more money, when the Plan Sponsor’s costs rise. Frier Levitt and its 
attorneys are independent and not subject to financial offerings by 
PBMs. The law firm has no conflict when it comes to representing Plan 
Sponsors with respect to the PBM Agreement negotiation, contracting, 
audit/arbitration/ litigation against major PBMs.  Frier Levitt’s attorneys 
have a license to negotiate PBM contracts.  Brokers do not have the 
same credentials.  We do not accept any money from PBMs, unless 
they are forced to pay us pursuant to a Court Order or Arbitration 
Award, and always transparent to our clients.  

What Should Plan Sponsors Do? 
It is essential that Plan Sponsors, wishing to partner with a broker 
and PBM, gain more control of drug benefits. Plan Sponsors must 
exercise extreme vigilance in the selection of the PBM and “broker”. 
Plan sponsors must strive to gain a thorough understanding of current 
PBM business practices and how such practices may directly influence 
the Plan Sponsor’s ability to optimize clinical outcomes and cost 
control in drug benefit programming. Plan Sponsors should develop 
sound processes to compare and contrast PBM options on key terms 
(spread, rebate, audit, contract definitions), leading to the selection 
of a PBM and broker whose interests are most clearly well-aligned 
with the Plan Sponsor’s. It is therefore essential that any comparative 
assessment of potential PBM partners goes beyond rudimentary 
spreadsheet comparisons provided by broker of a PBM’s proposed 
pharmacy discount rates, administrative fees, and/or drug rebate 
projections versus another’s. 

Frier Levitt’s Plan Sponsor Practice Group provides a host of legal services to Plan 
Sponsors including reviewing and analyzing PBM contracts, negotiating and drafting 
PBM contracts, and auditing (and where necessary, litigating against) PBMs to 
verify that PBMs are abiding by the terms set forth in the PBM contracts. If your 
organization is a plan sponsor, contact us to learn more about your contractual 
rights and obligations.

How PBM “rebate walls” impact drug spending, patient 
care and competition

This article examines pharmacy benefit manager (PBM) “rebate walls” and the impact on 
the United States drug supply chain. The Federal Trade Commission head, Commissioner 
Rohit Chopra, recently issued a report on PBM rebate walls, and this can be seen as a pivotal 
industry moment. Federal agencies and plan sponsors—the clients of PBMs—are beginning 
to explore perverse PBM incentives and are waking up to abusive PBM practices. One of the 
Commissioner’s important points is that “PBMs are incentivized to select higher list price 
drugs instead of lower list price drugs for their formularies in order to collect a higher rebate… 
Because rebating practices from drug companies to PBMs can make it more difficult for 

Originally published on BenefitsPRO on October 01, 2022 BenefitsPro 

Federal agencies and plan 
sponsors—the clients of PBMs—
are beginning to explore perverse 
PBM incentives and are waking  
up to abusive PBM practices.

Authored by Jonathan E. Levitt, Esq., Dae Y. Lee, Pharm.D., Esq., 
CPBS, Jesse C. Dresser, Esq., and Andreas Stargard, Esq.
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new, lower-priced drugs to succeed in the market place, PBMs may 
actually be causing drug prices to increase, rather than decrease.”  
This so called “rebate wall” is, among other things, driving up drug 
spending and hindering patients’ access to their medications.

Indeed, gross-to-net bubble (i.e., difference in dollars between gross 
sales of brand name drugs’ list prices and their net sales prices after 
deducting rebates and other discounts) climbed to $175 billion in 2019 
and is estimated to exceed $187 billion.[2]  The growing trend in the 
gross-to-net bubble is directly associated with the current structure 
of the pharmacy industry.  More than 77% of prescription claims in 
the country are processed by the top three, which have strategically 
created a complex web of vertically integrated plan sponsors, rebate 
aggregators, specialty pharmacies, and provider services.

The PBM/insurance companies’ vertical integration scenario 
provides an opportunity and incentivization for PBMs to create rebate 

arrangements that bring the most financial benefit to themselves, 
rather than benefiting plan sponsors, such as private plans and even 
Medicare and Medicaid Managed Care Organizations (MCOs).  For 
example, Broward County (Florida) discovered that OptumRx was 
not accurately reporting manufacturer drug rebates and, in fact, 
contracted out its rebate duties to a rebate aggregator, which is 
a subsidiary of OptumRx’s parent company, UnitedHealth Group.  
The rebate aggregator further sub-contracted with Express Scripts.  
OptumRx ultimately paid back $833,772 to Broward County, the plan 
sponsor.[3]  Also, it is often the case that PBMs exclude prescription 
claims processed by their own or affiliated pharmacies (e.g., specialty 
pharmacies and mail-order pharmacies) from rebates.  By doing so, 
rebates that could have been passed on to plan sponsors are staying 
within PBMs’ vertically integrated network. 

Authored by Jonathan E. Levitt, Esq., A.J. Barbarito, Esq. and Dae Y. Lee, Pharm.D., Esq., CPBS

On Friday, June 17, 2022, the House Committee on Education and Labor (the Committee) issued a letter 
(the Letter) requesting the Hon. Gene L. Dodaro, U.S. Comptroller General and head of the Government 
Accountability Office (GAO) to conduct a study on Pharmacy Benefit Managers (PBMs) and their role in 
the pharmaceutical supply chain. The Committee’s letter follows a growing trend by which state and the 
federal government have begun looking deeply into the actions of PBMs.  The pharmacy industry should be 
encouraged by this federal action and should continue to place pressure on PBMs as they continue to abuse 
providers of pharmaceutical services.  Moreover, Plan Sponsors should take note of this trend, and may 
want to take appropriate steps to investigate and audit their PBM contractors to get ahead of any potential 
fiduciary duties Plans owe to their beneficiaries.

Objectives of the Letter

The Committee asks the GAO to conduct a study addressing three questions:

1. To what extent do PBMs provide pharmacy benefit management services to commercial health plans 
and how are they reimbursed for these services?

2. What is known about the use and effect of PBM formularies and rebating arrangements on commercial 
drug spending for payers and beneficiaries?

3. What role do ERISA fiduciary requirements have in the services PBMs provide to commercial plans?

Industry Alert: House Committee on Education 
and Labor Requests GAO Study on PBMs’ Role in 
Pharmaceutical Supply Chain, Demonstrating Rising 
Trend in PBM Regulatory Action

How PBM “rebate walls” impact drug spending, patient care and competition...continued

The Letter is 
part of a growing 
trend among 
state, federal, and 
private actors 
to hold PBMs 
accountable for 
abusive practices 
that harm 
consumers and 
pharmaceutical 
providers.
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Industry Alert: House Committee on Education and Labor Requests GAO Study on BPM’s...continued

This follows a GAO study released in 2019 that focused solely on 
PBMs’ role in Medicare Part D (Part D).  The Committee’s focus 
on commercial health plans, as opposed to Part D, demonstrates 
the Committee’s understanding that PBM conduct negatively 
affects American consumers of commercial health insurance and 
pharmaceutical providers in the commercial space. If the GAO decides 
to press forward with the study, it will be yet another step in the 
growing trend of government and legal actions against PBM abuses.  
Moreover, the introduction of the ERISA fiduciary requirements that 
PBMs have may spark interest in the fiduciary duties ERISA Plans 
owe to their beneficiaries.

Other Government Action Against PBM Abuse

The Letter is part of a growing trend among state, federal, and 
private actors to hold PBMs accountable for abusive practices that 
harm consumers and pharmaceutical providers. For example, on 
December 6, 2021, Senator Ron Wyden, Chairman of the Committee 
on Finance, wrote a letter to the Federal Trade Commission (FTC) 
expressing concern over growing consolidation among payors and 
especially vertical integration of PBMs and associated pharmacies.  
On December 10, 2021, following a hearing on the matter, the House 
Oversight Committee Minority staff issued a report on the role of 
PBMs, noting the anti-competitive effect of vertical consolidation, 
among other things. All of this follows the Biden Administration’s 
Executive Order on Competition, in which the Administration urged 
the FTC and other regulatory agencies to take action to enforce 
Antitrust laws.

More recently, the FTC voted 5-0 to approve a comprehensive 
study of PBMs’ abusive and anti-competitive practices following 
an open comment period in which the FTC solicited information from 
stakeholders regarding PBM misconduct, which yielded over 24,000 
responses.  Other congressional leaders have recently gotten involved 
as well, including Oklahoma Senator James Lankford (R-Okla) who 

recently wrote to Chair Khan of the FTC to thank the agency and 
encourage its decision to investigate the PBMs, and Senators Maria 
Cantwell (D-Wash) and Chuck Grassley (R-Iowa) who introduced 
bipartisan legislation to further empower the FTC to curb unfair 
pricing schemes by the PBMs. Additionally, the State of New York 
recently established a Pharmacy Benefits Bureau, which shall be 
responsible for enforcing the state’s new, robust PBM law.

Plan Sponsors should be aware of this heightened scrutiny of PBMs 
and should consider investigating the Plan’s fiduciary and oversight 
responsibilities with respect to PBM activity. Plan Sponsors may be 
obligated under ERISA to conduct an audit of their PBMs as they 
may owe a fiduciary duty to plan participants.  In accordance with 
the above trend, the FTC announced on June 16, 2022 its intention 
to closely scrutinize the impact of rebates and fees on patients and 
payers to determine whether an illegal rebate scheme occurred, 
and it is highly likely that PBMs delegate their rebate duties to a 
rebate aggregator.  Plan Sponsors can lose millions of dollars to 
PBMs, whose wholly owned rebate aggregators may be siphoning 
profits meant for Plan Sponsors, as was the case in Lehigh County, 
Pennsylvania. These are the kind of arrangements in which the 
FTC, GAO, and legislators may be particularly interested, and are 
something Plan Sponsors should begin investigating themselves, 
both to reclaim funds that belong to the Plan and to protect their 
beneficiaries from PBM malfeasance. 

Frier Levitt’s attorneys are experienced in disputes with PBMs and represent Plan 
Sponsors in litigation and contracting, helping them navigate potential pitfalls in 
their agreements with PBMs and other contractors.  Additionally, Frier Levitt has 
years of experience in drafting comments and other communications with regulators 
on behalf of pharmacies to fully articulate the manner in which PBMs are harming 
the pharmaceutical marketplace, competition, and Plan Sponsors. Contact Frier 
Levitt to learn more.

In June of 2022, the Federal Trade Commission (“FTC”) fired a warning shot across the bow of PBMs, but Manufacturers and Plan 
Sponsors must also take note. On June 16, the FTC announced that it will “ramp up enforcement against any illegal bribes and rebate 
schemes that block patients’ access to competing lower-cost drugs.”  This announcement comes on the heels of the FTC’s recent 
announcement to formally conduct a study into the anti-competitive and abusive practices of Pharmacy Benefits Managers (“PBMs”).  
The FTC is investigating questionable rebate schemes after receiving complaints for many years about rebates and fees paid by drug 
manufacturers to PBMs to favor high-cost drugs that generate large rebates not always shared with patients. 

Plan Sponsor and Manufacturer Alert: 
FTC Investigating Rebate Arrangements 
Created by PBMs
Authored by Jonathan E. Levitt, Esq., Jesse C. Dresser, Esq. and Dae Y. Lee, Pharm.D., Esq., CPBS
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Plan Sponsor and Manufacturer Alert: FTC Investigating Rebate Arrangements...continued

According to the FTC, rebates and fees “shift costs and misalign 
incentives in a way that ultimately increase patients’ cost and stifle 
competition from lower-cost drugs, especially when generics and 
biosimilar are excluded or disfavored on formularies.” The FTC 
indicated that rebate and fee agreements, which are conditioned 
on the sales volume of specific drugs or the exclusion of competing 
drug products from the formulary tier, may incentivize PBMs and 
other intermediaries to steer. By way of example, FTC highlighted 
that, between 2009 and 2017, the wholesale price of insulin tripled 
and increased out-of-pocket costs for both insured and uninsured 
patients – the list price for a year’s supply of insulin has risen to 
nearly $6,000, with out-of-pocket costs for insulin alone averaging 
$1,288 for uninsured patients and $613 for insured patients as 
of 2017.

The FTC explained its enforcement authority by citing its legal 
authorities. FTC provided that:

1. Exclusionary rebates that foreclose competition from less 
expensive alternatives may constitute unreasonable agreements 
in restraint of trade under Section 1 of the Sherman Act; unlawful 
monopolization under Section 2 of the Sherman Act; or exclusive 
dealing under Section 3 of the Clayton Act;

2. inducing PBMs or other intermediaries to place higher-cost 
drugs on formularies instead of less expensive alternatives in 
a manner that shifts costs to payers and patients may violate 
the prohibition against unfair methods of competition or unfair 
acts or practices under Section 5 of the FTC Act; and

3. paying or accepting rebates or fees in exchange for excluding 
lower-cost drugs may violate Section 2(c) of the Robinson-
Patman Act, which prohibits payments to agents, representatives, 
and intermediaries who represent another party’s interests in 
connection with the purchase or sale of goods.

The FTC indicated that it will closely scrutinize the impact of rebates 
and fees on patients and payers to determine whether any of the 
aforementioned provisions have been violated. The FTC will also 
monitor private litigation and file amicus briefs where it can aid 
courts in analyzing unlawful conduct that may raise drug prices. 

Rebate Aggregators

Major PBMs are vertically integrated and own rebate aggregators 
including Ascent Health Services, LLC (Cigna Corp./Evernorth), 
Emisar Pharma Services, LLC and Coalition for Advanced Pharmacy 
Services, LLC (UnitedHealth Group, Inc./Optum), and Zinc Health 
Services (CVS Health). Rebate aggregators provide services to 
other PBMs. For example, Humana Pharmacy Solutions and Prime 

Therapeutics utilize Ascent Health Services for rebate aggregation. 
Vertical integration and horizontal partnerships among PBMs deter 
competition and increase drug prices and out-of-pocket expenses. 
It is also worth noting that the gross-to-net bubble exceeded $200 
billion in the calendar year 2021. The term “gross-to-net bubble” 
refers to the dollar gap between gross sales at brand-name drug 
list prices and drug sales at net prices after rebates and other 
reductions. The gross-to-net bubble expands when manufacturers 
pay rebates to PBMs. PBMs do not reveal the percentage of drug 
manufacturer rebates that are retained at the PBM level, instead 
of being passed through to plans.

Based on the FTC warning, drug manufacturers should carefully 
review their rebate arrangements with PBMs to evaluate regulatory 
compliance with these concepts. Plan Sponsors should also review 
their PBM contracts and assert contractual audit rights to compel 
PBMs to disclose rebates and fees that were retained by PBMs and 
their rebate aggregators.  

Frier Levitt’s Plan Sponsor Practice Group provides a panoply of legal services to 
Plan Sponsors, and manufacturers, including healthcare policy review and analysis, 
auditing (and where necessary, litigating against) PBMs to verify that Plans have 
been paid the proper rebates, and ensuring manufacturers are in compliance. If your 
organization is a plan sponsor or manufacturer, contact us to learn more about your 
contractual rights and obligations.

All Plan Sponsors 
may be obligated 
under ERISA to 
conduct an audit 
of their PBMs...

https://www.frierlevitt.com
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In May 2022, Johnson & Johnson (“JNJ”) filed a lawsuit[1] against 
Save On SP, LLC (“SaveOnSP”), essentially alleging that SaveOnSP 
illegally pilfered co-payment coupon and manufacturer assistance 
programs offered by JNJ to help patients afford increasingly higher 
out-of-pocket obligations. Specifically, the complaint alleged, among 
other things, that SaveOnSP circumvented patients’ out-of-pocket 
maximum set forth under the Affordable Care Act (“ACA”) for essential 
health benefits, and inflated patients’ co-pay costs to increase funds 
extracted from JNJ’s co-pay assistance program. JNJ further alleged 
that it paid $100 million more in co-pay assistance due to SaveOnSP’s 
scheme. In this article, we discuss SaveOn’s scheme alleged by 
JNJ and what it means for patients and manufacturers, as well as 
plan sponsors.

What is SaveOnSP?
SaveOnSP administers a co-pay maximizer program called “SaveOnSP 
Program” on specialty medications by partnering with Express Scripts, 
Inc. (“ESI”) and ESI’s specialty pharmacy, Accredo Health Group, 
Inc. (“Accredo”). SaveOnSP has elements of a co-pay maximizer 
program. The lack of clarity around SaveOnSP’s operations appears 
by design, with its website providing little information regarding its 
operations or services.

What is a Co-Pay Maximizer?
Co-pay maximizer programs sprung out of an earlier payer tactic, 
called co-pay accumulators, which sought to disallow manufacturer 
co-pay coupons from counting towards patients’ out-of-pocket 
thresholds (for example, in connection with deductible thresholds 
or maximum out-of-pocket spending). Co-pay maximizers take this 
concept one step further, and under a co-pay maximizer model, payers 
intentionally manipulate the set co-pays for various medications to 
ensure that the full value of the pharmaceutical manufacturer’s co-pay 
savings program is extracted. Co-pay maximizers tout themselves 
as reducing plan sponsors’ total drug spending by shifting costs to 
manufacturers through targeted increases to patients’ stated co-
pays when a manufacturer co-pay coupon is available. For example, 
rather than employing a standard $25 co-pay for a branded drug, 
a maximizer might set the co-pay at $1,000 per month when the 
manufacturer has made a co-pay coupon available with a maximum 
annual benefit of $12,000.

Some co-pay maximizers extend their focus beyond just co-pay 
coupon programs, and actively search out free drug programs 
offered by manufacturers for patients without any insurance. In these 

instances, the co-pay maximizers 
work with the plan to exclude such 
drugs from coverage altogether 
in order to make such patients 
appear as being uninsured and 
usher them into manufacturer-
free drug programs. However, 
one important caveat is that such 
co-pay maximizer administrators 
(including PBMs) keep significant 
amounts of these so-called 
“shared savings,” sometimes 
retaining 25% or more of the value 
of the manufacturer’s savings 
programs. In addition, PBMs may 
also seek rebates for these same 
claims (essentially double-dipping) 
while simultaneously claiming that 
they bear no obligation to share 
such rebates with plan sponsors. 
Hence, PBMs, especially the large ones, are incentivized to partner 
with third-party administrators to operate specialty drug maximizer 
programs, such as SaveOnSP Program, and have the patients enroll 
separately with the third-party administrators.

What is SaveOnSP’s Alleged Scheme?

The ultimate goal of SaveOnSP’s alleged scheme is to drain the 
co-pay assistance program provided by JNJ (e.g., CarePath), which 
would increase SaveOnSP’s fee (up to 25% of funds extracted from 
a co-pay assistance program). The scheme involves, among other 
things, the following:

1. Recategorizing a drug from “essential health benefits” to “non-
essential health benefits,” which then enables SaveOnSP to over-
inflate patients’ co-pay amounts beyond the ACA’s annual out-
of-pocket maximum (note that PBMs also set co-pay tiers and 
have the ability to manipulate which drugs belong to each tier);

2. SaveOnSP over-inflated patients’ co-pay amounts to the maximum 
(in JNJ’s complaint, JNJ referenced a statement provided by a 
SaveOnSP representative, “if the amount of assistance per fill is 
$6,600: ‘we would literally set the patient co-pay to $6,600, and 
you would save that amount on every fill.’”);

Dollar amounts 
extracted by 
SaveOnSP from 
a pharmaceutical 
manufacturer’s 
co-pay assistance 
program do not 
contribute to a 
patient’s deductible 
or out-of-pocket 
maximum

SaveOnSP Program and Other Co-pay 
Maximizers Costing Manufacturers, 
Patients, and Plan Sponsors More
Authored by Jonathan E. Levitt, Esq., Dae Y. Lee, Pharm.D., Esq., CPBS and Jesse C. Dresser, Esq. 
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3. Accredo encourages patients to enroll in SaveOnSP Program 
even though a patient’s co-pay may have already been reduced 
to $10, $5, or even $0 by CarePath; and

4. SaveOnSP chooses drugs that have the most lucrative co-pay 
assistance program.

What is the Financial Impact on Patients?

Dollar amounts extracted by SaveOnSP from a pharmaceutical 
manufacturer’s co-pay assistance program do not contribute to a 
patient’s deductible or out-of-pocket maximum. In other words, the 
patients will still face higher costs for other healthcare services. What’s 
worse, the patients pay monthly premiums for their health benefits 
with the expectation that they will be receiving funded coverage for 
their medications. However, through these arrangements, PBMs pay 
little to nothing out of the funded benefit for these drugs, causing 
the patients to pay substantial sums for a benefit they theoretically 
could have equally received without insurance. These “savings” (i.e., 
monies extracted by co-pay maximizers from manufacturers’ co-pay 
assistance programs) are not passed onto the patients who continue 
to pay rising premiums despite their PBMs paying less—and in some 
instances, nothing—for the patients to receive the medications.

What is the Impact on Pharmacy Providers?

Through programs like SaveOnSP, PBMs act to carve out drugs (mostly 
expensive specialty drugs) from a drug formulary and push those 
prescriptions into free drug programs sponsored by manufacturers. 
Through these free drug programs, the medications can only be filled 
at a limited number of pharmacies which have contracted with the 
manufacturer to provide free drugs to patients without insurance. 
As a result, when a patient is pushed into the free drug program, 
independent pharmacies lose the ability to dispense the medication 
to the patient, and physicians administering drugs must obtain the 
medications through “white bagging” from a free drug pharmacy. 
Both situations result in a loss of revenue to the provider as well as 
disjointed care.

What is the Impact of Co-pay Maximizers on Pharmaceutical 
Manufacturers?

Pharmaceutical manufacturers certainly bear the brunt of such 
co-pay maximizer programs. The monies siphoned by SaveOnSP 
(enabled by its partnerships with ESI and Accredo) is draining 
manufacturers’ benefits intended for patients. In the complaint, JNJ 
acknowledged that any attempt to reduce co-pay assistance on a 
patient-by-patient basis is unattainable due to the secretive nature of 
SaveOnSP’s operations. Likewise, PBMs including ESI benefit from 
the same secretive arrangement by creating a vertically integrated 
network, ranging from Plan Sponsors to providers. Such secretive 
arrangements only benefit PBMs and their vertically integrated 
partners at the expense of patients. Pictured in the next column is 
a snapshot of vertical integration in the pharmacy benefits industry.

Worse yet, however, co-pay maximizers and affiliated PBMs often 
engage in “double-dipping” by extracting drug rebates in addition to 
excess discounts through co-pay assistance programs. In some 
instances, PBMs may be claiming rebates even when they have 
pushed the medication outside of coverage and required the patient 
to obtain the drug from the manufacturer’s free drug pharmacy. 
Indeed, JNJ disclosed in the complaint that it paid over $8 billion 
for rebates in 2021 to commercial plans and PBMs.

It is also worth noting that the United States District Court for the 
District of Columbia issued an opinion granting Summary Judgment to 
Pharmaceutical Research and Manufacturers of America (“PhRMA”), 
and setting aside the December 2020 Medicaid Best Price rule, on 
the grounds that the rule violated the Administrative Procedure Act. 
This decision recognizes the somewhat underhanded “scheme” 
being employed by PBMs and co-pay accumulator and maximizer 
programs to siphon benefits intended for patients and fits within a 
string of other recent actions aimed at these programs such as the 
JNJ’s lawsuit against SaveOnSP.

What is the Impact on Plan Sponsors?
Co-pay maximizer programs are the most prevalent in commercial 
health plans, especially with respect to self-funded employers and 
union groups. While such programs may tout themselves as saving 
money, they come with added complexities and obfuscation, making 
it difficult to tell whether a plan is getting a deal at all. For example, 
the fee percentage charged by companies like SaveOnSP in the 
form of “shared savings” may exceed the net cost of the drug that 
could have otherwise been attained when factoring in rebates. While 
PBMs still likely obtain rebates on these claims, they are not likely 
being passed on to plan sponsors, which further creates compliance 
concerns under the newly enacted Consolidated Appropriations Act 
of 2021 (which requires plan sponsors to report all rebates and fees 
earned on behalf of prescriptions dispensed to their beneficiaries). 

Frier Levitt represents manufacturers and plan sponsors with price reporting 
obligation compliance (such j requirements set forth under the Consolidated 
Appropriations Act), negotiating and drafting rebate agreements with PBMs, 
and evaluating co-pay assistance program requirements and compliance. 
If you have questions about reporting obligations or are looking to develop 
compliant programs, contact us.

SaveOnSP Program and Other Co-pay Maximizers Costing Manufacturers, Patients, and...continued
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Far too many pharmacy benefit managers (PBMs) thrive on opacity in their business operations, 
but sometimes public litigation shines the light of day on secretive practices. 

Far too many pharmacy benefit managers (PBMs) thrive on opacity 
in their business operations, but sometimes public litigation shines 
the light of day on secretive practices. For example, a New York 
court recently refused to  release Express Scripts, Inc. (ESI), one of 
the most prominent PBMs in the nation, from a pending  litigation. 
The lawsuit, filed by the New York City Transit Authority (NYCTA), 
claimed that ESI  breached numerous contractual provisions by 
failing to identify fraudulent prescription claims paid by  the health 
plan. (See generally New York City Transit Authority v. Express 
Scripts, Inc., case no. 1:19-cv-05196 (S.D.N.Y. 2022).  Benefits 

advisors and employers/plan 
sponsors can learn from the suit.  

According to the lawsuit , 
NYCTA hired ESI to administer 
and manage the prescription 
drug benefits  NYCTA offered 
to its employees, retirees, and 
dependents. In the year prior to 
contracting with ESI,  NYCTA 
paid $6 million for compounded 
prescription claims. To the shock 
and awe of the NYCTA,  in the 
first year of its contract with ESI, 

NYCTA paid over $38 million for compounds. In fact, in  June 2016, 
only two months after the contract term began, an individual’s 
claim for an erectile  dysfunction compound medication totaled 
$405,325.43 over three months. Critically, a significant  portion 
of the compound claims contributing to the substantial increase 
in spending originated from  just three providers and were largely 
fraudulent. Disturbingly, ESI conducted its own  investigations 
into two of the providers and neglected to share the results with 

NYCTA. ESI  likely approved overpriced compounds because ESI 
may have earned “spread pricing” on such  claims—this litigation 
will reveal the truth. Plans should carefully monitor PBM spread 
pricing.  Similarly, after discovering the third provider had pleaded 
guilty to federal fraud charges arising out a  workers’ compensation 
kickback scheme, ESI is alleged to have withheld the information 
from  NYCTA.  

Relying on numerous contractual provisions between ESI and the 
NYCTA, the Court issued an order and opinion denying ESI’s motion 
for summary judgment and found that the contract between ESI  
and the NYCTA, at least arguably, imposed a duty upon ESI to flag 
and investigate potentially  fraudulent claims. These provisions 
include, without limitation, the following:

ESI’s duty to identify and respond to clear indicia of fraud under 
Section 4.2 

Contractor shall process Claims incurred during the Term of this 
Agreement and provide  customer service in a prudent and expert 
manner, including investigating and reviewing such  Claims to 
determine what amount, if any, is due and payable according to the 
terms and  conditions of the Plan documents and this Agreement. 

ESI’s duty to maintain network pharmacies under Section 4.16 

ESI “shall be solely responsible for the selection, monitoring, and 
retention of its Network  Pharmacies” and that ESI “shall exercise due 
diligence in the selection and retention of  Network Pharmacies…”. 

ESI duties to pursue recovery of overpayment under Section 4.7 

With respect to any Overpayment of any Claim made to a 
Participant, Contractor shall pursue  recovery of such Overpayment 

PBMs could be driving up plan 
sponsors’ drug costs

Authored by Jonathan E. Levitt, Esq., Dae Y. Lee, 
Pharm.D., Esq., CPBS, and Adam Farkas, Esq., CPBS

Originally published on BenefitsPRO on June 15, 2022 
BenefitsPro 
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conducted its own  

investigations 
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PBMs could be driving up plan sponsors’ drug costs...continued

in accordance with applicable law and industry standards and,  
upon recovery, repay the amount of such Overpayment to the 
Plan…. Notwithstanding the  foregoing, Contractor shall be liable 
for all unrecovered Overpayments due to Contractor’s  breach of 
this Agreement (including, without limitation, Contractor’s failure to 
meet the  standard of care) … After termination of this Agreement, 
Contractor shall continue to identify  Overpayments, and pursue 
recovery on Claims, as required by this section, paid during the  
Term of this Agreement and the Run-Out Period. 

ESI duties to carry out obligations in non-negligent manner 
under Section 4.1 

use that degree of care and reasonable diligence that an experienced 
and prudent plan  administrator of pharmacy benefits under a group 
health plan familiar with such matters would  use acting in like 
circumstances, and consistent with industry standards. 

It strains credulity to think that a PBM hired to “manage pharmacy 
benefits” takes the legal position that it has no duty to effectively 
manage pharmacy benefits. Particularly in instances, as was the 
case  between ESI and the NYCTA, when contractual provisions 
require PBMs to process claims in a  “prudent and expert manner.” 
The NYCTA litigation demonstrates the importance of meaningful  
negotiation of the contractual terms between plan sponsors and 
PBMs, as well as the importance of  challenging PBM conduct. 

It is well known that many PBMs have created an ecosystem that 
allows their financial interest to be placed  ahead of the interests of 
plan sponsors. Plan sponsors, typically an employer or organization 
offering  a group health plan to its employees or members, routinely 
contract with PBMs to obtain wider  prescription drug coverage for 
the plan’s enrollees. Critically, PBMs possess a significant edge in 
bargaining power when these contracts are negotiated, as in 2021 
roughly 80% of nationwide  prescription claims were processed 
by just three PBMs (i.e., CVS Caremark, Express Scripts, Inc.,  and 
OptumRx).9 Moreover, the PBMs have created a vertically integrated 
environment consisting of  plan sponsors, PBMs, rebate aggregators, 
and pharmacies (pictured below). 

The NYCTA litigation illustrates that plan sponsors must engage in 
aggressive contract negotiations  to ensure plans are adequately 
protected from PBM abuse. The NYCTA dispute also screams for  
plan sponsors to contract for robust PBM audit rights. PBMs attempt 
to limit the PBM audit process  by: restricting documents that can 
be reviewed during an audit; restricting the frequency of when the  
PBM may be audited; and restricting the entities that can conduct 
PBM audits. More troubling, PBMs  often prevent the auditor from 
sharing notes taken during the audit with the plan sponsor.  

By ensuring the plan sponsor has the strongest audit rights possible, 
plan sponsors are better able to  uncover egregious conduct, including, 
but not limited to, alarming spread pricing trends. Spread  pricing is 
a common PBM tactic which allows PBMs to charge plan sponsors 
one rate for a specific  drug while simultaneously reimbursing 
network pharmacies a substantially lower reimbursement rate  for 
the same drug, allowing the PBM to collect the different as 100% 
profit. For example, a PBM  may charge a plan sponsor average 
wholesale price (AWP) minus 15%, but in contracts with  network 
pharmacies, the PBM will claim the cost for the same drug is AWP 
minus 20%. The 5%  difference in price (i.e., the spread) between 
what the plan sponsor pays the PBM and what the PBM  reimburses 
to the pharmacy is kept by the PBM. As a real-world example, in the 
NYCTA litigation, it is likely that the dramatic increase in compound 
expenditure and ESI’s failure to adequately address the  fraudulent 
conduct was due to the fact that ESI may have been lining its own 
pockets through the  scheme using spread pricing.

Spread pricing economically harms plan sponsors. In fact, in 2018, 
an Ohio Department Medicaid  report found that CVS Caremark, the 
Department’s PBM, was charging a spread of $5.71 per  prescription 
claims from April 2017 through March 2018. As a result, Caremark 
pocketed a  staggering $224.8 million for itself – solely based off 
spread pricing.11 

The industry is taking note of these PBM behaviors. The NYCTA 
litigation shows that courts are  beginning to recognize such conduct 
and appear willing to curtail PBM exploitation of plan sponsors.  
Moreover, states have begun enacting legislation regulating and 
prohibiting the outrageous PBM  behavior. For example, 14 states 
have enacted legislation limiting or prohibiting a PBMs’  ability to 
utilize spread pricing. Forty-three states require PBMs to obtain some 
form of licensure  or registration prior to operating in the state.12 
Thirty-two states obligate PBMs to remain  transparent about their 
costs, and provide regular reports of their sources of profits.13 
Although the  battle against abusive PBM tactics remains ongoing, 
recent litigation and legislation, as well as  aggressive and savvy 
contract negotiations all serve to equal the playing field between 
plan sponsors  and behemoth PBMs.  
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With an in-depth knowledge of PBMs 
and the Life Sciences space, Frier 
Levitt provides unique services to 
Plan Sponsors with the request for 
proposal process, contract review 
and negotiation, and audit of PBMs 
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compliance. Frier Levitt works in Plan 
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to reduce costs and prevent any 
mistreatment or abusive practices.
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About Frier Levitt
Frier Levitt is a premier boutique law firm with offices in New 
York and New Jersey. Firm attorneys are leaders in the industry 
and provide an array of services to healthcare and life sciences 
clients nationally. Frier Levitt serves the provider community, 
wholesalers, manufacturers and plan sponsors, large physician 

group practices, hospitals, hospital medical staffs, ambulatory 
surgery centers, and laboratory companies.

Frier Levitt’s Plan Sponsor Practice Group provides a host of legal 
services to plan sponsors including reviewing and analyzing PBM 
contracts, negotiating and drafting PBM contracts, and auditing 
(and where necessary, litigating against) PBMs to verify that 
PBMs are abiding by the terms in the PBM contracts.

Frier Levitt is pleased to announce that life sciences attorney Adam 
Farkas was awarded Certified Pharmacy Benefits Specialist (“CPBS”) 
by the Pharmacy Benefit Institute of America. Additionally, Adam was 
honored as a distinguished program participant for his exceptionally 
high achievement. Planned and implemented by the University 
of Kentucky School of Pharmacy and TransparentRx, the CPBS 
program explores relatively complex topics in pharmacy benefits 
management. It provides the foundational knowledge required 
for higher-level evaluation of Pharmacy Benefit Manager (“PBM”) 
business operations, fundamentals of PBM pricing, plan design, cost-
containment strategies, PBM contracts, PBM procurement, Specialty 
Pharmacy benefits management, and overall PBM performance 
with emphasis on cost-effectiveness.

With an in-depth knowledge of PBMs and the Life Sciences industry, 
Frier Levitt attorneys provide unique services to Plan Sponsors. “We 
have been reviewing a lot of PBM/Plan Sponsor contracts,” Adam 
said. “I can’t tell you how much more confident and comfortable I 
am working through these PBM contracts now and what I need to 
be looking out for.”

Adam focuses his practice on assisting pharmacies and other 
healthcare providers with PBM audits, investigations, and network 
terminations, as well as defending against Board of Pharmacy 
actions and other pharmaceutical compliance matters.

Frier Levitt is continuously investing in its attorneys’ professional 
development and deepening its knowledge of the PBM business 
model to serve its clients nationwide. The CPBSTM certification 
enhances Adam’s knowledge of the industry and positions him with 
a stronger ability to serve providers, plan sponsors, manufacturers 
and distributors in their dealings with PBMs. These stakeholders 
need to seek proper guidance in negotiating their relationships with 
PBMs. Self-funded employers seeking to contract with PBMs need 
competent counsel and should not rely on industry “brokers” that 
have allegiance to the PBMs and are paid by them.

Read TransparentRx’s full press release on Newswires here. 

If you are entering into a contractual relationship or have a dispute with a 
PBM, contact Frier Levitt to speak with Adam or another member of our 
team of experienced life sciences attorneys.

Adam Farkas Awarded Certified Pharmacy Benefits Specialist 
(CPBS) by the Pharmacy Benefit Institute of America
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