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AS I SEE IT

The advice and opinions expressed in this column are those of the author and do not represent official Ambulatory Surgery Center Association policy or opinion.

Perhaps more 
than any other 
factor, the suc-
cess of an ASC 
depends on the 

surgeon-owners who refer to and per-
form cases there. It is important to recruit 
the best surgeons and equally important 
to ensure that the surgeons remain pro-
ductive over time and comply with the 
policies, procedures, and regulatory 
and legal requirements that apply in the 
ASC. ASCs must be able to identify and 
address improper conduct by physicians. 
Legal challenges might arise from sur-
geons who don’t contribute sufficient 
cases or whose conduct includes billing 
fraud, noncompliance with safe harbor 
requirements, harassment, intimidation 
and bullying, or violation of the ASC’s 
policies and procedures.

Legal Challenges 
and Considerations
If ASC investments were unregulated, 
surgeons would be offered ownership 
interests based upon their anticipated 
profitability and the price per share 
would reflect supply and demand in 
a region or for a specialty. Underper-
forming surgeons would either have 
their shares diluted or redeemed, profit 
distributions would reflect the amount 
of cases referred by investors, and 
even non-surgeons who referred cases 
would be welcome to invest. How-
ever, none of these seemingly ordi-
nary business practices are permitted 
at most ASCs anywhere in the coun-
try because of current federal laws 
and regulations, the most significant 
of which is the Federal Anti-Kickback 
Statute (AKS).

AKS is a criminal statute that pro-
hibits the knowing and willful solicita-
tion, receipt, offer or payment of any 
remuneration—including any kick-
back, bribe or rebate—directly or indi-
rectly, overtly or covertly, in cash or 
in kind, in return for or to induce the 
referral, arrangement or recommen-
dation of Medicare or Medicaid busi-
ness. Profit distributions payable to 
referring physicians who invest in an 
ASC threaten to violate AKS unless 
the relationship fits within the complex 
requirements of what is commonly 
referred to as the ASC Safe Harbor.

The ASC Safe Harbor enumer-
ates requirements for four categories 
of ASC investments: surgeon-owned, 
single-specialty, multi-specialty and 
hospital-physician owned ASCs. While 
the requirements vary among the dif-

ferent categories, according to the ASC 
Safe Harbor 42 CFR Sec. 1001.952(r), 
the following requirements are applica-
ble to all ASCs:

(i) The terms on which an invest-
ment interest is offered to an 
investor must not be related to 
the previous or expected volume 
of referrals, services furnished, 
or the amount of business other-
wise generated from that investor 
to the entity.

This does not specifically pro-
hibit an ASC from choosing a 
particular surgeon investor over 
another surgeon investor based 
upon their anticipated volumes, 
but it does limit the ability to 
offer more favorable terms to 
higher-volume surgeons.
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(ii) At least one-third of each phy-
sician investor's medical prac-
tice income from all sources for 
the previous fiscal year or pre-
vious 12-month period must be 
derived from the physician's 
performance of procedures (as 
defined in this paragraph).

Requires that all physician inves-
tors who are in a position to refer 
patients to the ASC are considered 
legitimate “surgeons.”

(iii) [This applies only to multi-spe-
cialty ASCs.] At least one-third 
of the procedures (as defined in 
this paragraph) performed by 
each physician investor for the 
previous fiscal year or previous 
12-month period must be per-
formed at the investment entity.

Prevents surgeons from shopping 
and investing in different ASCs 
and bringing cases to the ones 
that pay best.

(iv) The entity or any investor (or 
other individual or entity acting on 
behalf of the entity or any investor) 
must not loan funds to or guarantee 
a loan for an investor if the investor 
uses any part of such loan to obtain 
the investment interest.

Requires investors to risk their 
own money to invest in an ASC 
and avoids arrangements where 
the loan is paid back through 
profit distributions based, in part, 
on a surgeon’s referrals.

(v) The amount of payment to an 
investor in return for the invest-
ment must be directly propor-
tional to the amount of the cap-
ital investment (including the 
fair market value of any pre-
operational services rendered) 
of that investor.

Prevents investment returns from 
being based upon referrals.

(vi) All ancillary services for Federal 
healthcare program beneficiaries 
performed at the entity must be 
directly and integrally related to 
primary procedures performed at 
the entity, and none may be sepa-
rately billed to Medicare or other 
Federal healthcare programs.

Prevents the ASC Safe Harbor 
from sheltering profit distribu-
tions arising from the referral of 
non-surgical tests or procedures.

(vii) The entity and any physician inves-
tors must treat patients receiving 
medical benefits or assistance under 
any federal healthcare program in a 
nondiscriminatory manner.

Although the above requirements 
do not specifically prohibit an ASC 
from terminating an underperforming 
surgeon merely because of a reduc-
tion in volume, doing so can be risky 
because of a combination of require-
ments (i) and (v) above. Most health-
care attorneys caution against ter-
minating a surgeon-investor merely 
because of underperformance.

However, an ASC can institute 
requirements that its surgeons perform 
a minimum number of procedures per 
year to maintain a degree of compe-
tency. For example, if a gastroenter-
ologist is required to perform a mini-
mum of 100 endoscopies per year, 1/3 

of them must be performed at the ASC 
at issue (in a multi-specialty ASC). If 
the surgeon performs less than 33 pro-
cedures, they will be out of compli-
ance. Uncured non-compliance may 
be cause for termination, presenting an 
ASC an acceptable way to deal with an 
underperforming surgeon.

States may have their own anti-kick-
back and self-referral laws governing 
ownership of and profit distributions by 
ASCs that are more restrictive, further 
limiting an ASC’s ability to terminate 
an underperforming surgeon.

Additionally, agencies that accredit 
ASCs may have due process require-
ments that make terminating under-
performing surgeons challenging. The 
ASC operating agreement typically has 
termination language, but that language 
should not be viewed alone, without 
considering other requirements that are 
specific to the accrediting agency.

Business Challenges
ASCs are like few other businesses 
because the investors—surgeons—
are also the customers. Many view the 
patients as the customers, but patients do 
not generally decide where to have their 
surgery; they rely upon a referral by their 
physician. Surgeons decide where their 
patients will undergo a procedure and 
are responsible for the vast majority of 
referrals to ASCs. This leads to a natural 
inclination by the ASC to want to make 
their surgeons happy, particularly the 
ones who refer the most business.

One of the most common ways to 
lose highly productive surgeons is to 
have an ASC where low-volume sur-
geons take a disproportionate share 
of profits in relation to their volume. 
The ASC Safe Harbor (requirement 
(v) above) necessitates that the pay-
ment be in proportion to ownership, 
not referrals. Therefore, a surgeon who 
generates just 5 percent of the ASC’s 
profits but has a 20 percent ownership 
interest in the center is entitled to a 20 
percent profit distribution. That under-
performing surgeon may be perceived 
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as taking profits away from the higher-
performing surgeons, which may 
result in the higher-performers leaving 
the center for greener pastures.

The best way to prevent this is to 
choose the best surgeons at the time the 
ASC is being syndicated. It is challeng-
ing to remove an underperformer and it 
is better to avoid them in the first place. 
If this fails and an underperformer slips 
through the cracks, or a good performer 
becomes a bad performer, some ASCs 
have tried to force a redistribution of 
membership shares. This option creates 
significant risk under AKS because it 
likely violates requirement (i) above. It 
is safer to attempt to effectuate a vol-
untary sale of units among the differ-
ent owners, and there is nothing in the 
law that prohibits an ASC-approved 
sale of units from one member to 
another. If this fails, and there is no 
justification for terminating a mem-
ber, the ASC may be stuck. This is the 
simple reality of ASC ownership.

It may be advisable to syndicate an 
ASC with the best possible surgeons at 
the onset, even if that limits the size of 
the center. By doing this, an ASC might 
be able to keep the per-share price lower 
because the value of a center with no 
financial history is generally less than 
the value of an active center. Better yet, 

syndicating the ASC pre-build might 
enable the lowest per-unit pricing, mak-
ing the investment more affordable.

Compliance Is Key
It is easy to ensure that physicians are 
properly screened and credentialed 
when they become members of the ASC, 
but lax standards and limited follow-up 
can result in issues. It is imperative that 
ASCs take credentialing seriously both 
before admission and in regular intervals 
thereafter. ASCs commonly pay close 
attention to credentialing when a phy-
sician is first seeking privileges, includ-
ing defining the scope of the physician’s 
privileges, confirming proper and unre-
stricted licensing and confirming profes-
sional liability insurance. However, the 
inquiry cannot stop at initial credential-
ing and admission. ASCs should require 
all physicians to reaffirm their status on 
an annual basis to verify that there are 
no changes in the physician’s license, 
insurance remains intact, and the phy-
sician is not subject to any disciplin-
ary actions at any hospital or practice. 
These checks and balances will help 
ensure compliance with the ASC’s pol-
icies and procedures, limit or avoid lia-
bility and serve as a potential basis for 
termination and/or redemption of a 
member’s interest for cause.

Handle Allegations of Harassment, 
Intimidation and Bullying
Allegations of harassment, intimida-
tion and bullying have been on the rise. 
Claims of this type of behavior must be 
investigated and, if verified, dealt with. 
Policies should be written and distrib-
uted to members, staff and providers at 
an ASC so that there is no ambiguity 
about the ASC’s position on this behav-
ior. Surgery centers should mandate 
that all staff and physicians acknowl-
edge receipt of the anti-harassment pol-
icy and undergo training. ASCs should 
consider implementing a “refresher” 
course on a routine basis to continu-
ally remind everyone what is and is not 
appropriate behavior. There should be a 
procedure in place for people to report 
complaints including designating an 
individual to be the point person.

While policies and procedures 
might often be viewed as draconian, 
they are necessary to the successful 
operation of an ASC. Whether it is 
the provisions set forth in the operat-
ing agreement, or the general policy 
and procedure manual, having cer-
tain identifiable standards can serve to 
avoid confusion about what conduct is 
expected and acceptable.

Conclusion
Having the right people join and 
remain members of an ASC is critical 
to its growth and sustainability. This 
is best accomplished by picking the 
right surgeons at the onset, mandat-
ing regulatory and legal compliance, 
having clearly written agreements and 
policies and procedures that set forth 
expectations for conduct, and enforc-
ing that conduct. 
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