
Practice management 

How to craft provider contracts that 
deal with board sanctions — and 
protect the practice

When setting up employment or partnership terms for 
providers, practices usually make some provision for medi-
cal board actions that would render the provider’s presence 
unsustainable. Experts say practices should pay attention to 
details that sometimes get missed — such as how to deal with 
sanctions that “encumber” providers without suspending their 
licenses, or what to do when a provider’s incapacity is related 
to a disability. 

Every year state medical boards address hundreds of 
complaints, sanctions and other actions involving provider 
licenses, ranging from innocuous administrative issues to 
license suspensions. 

Many provider contracts commonly address the handling 
of board actions regarding the provider’s prior history as well 
as their ongoing employment or partnership with the practice, 
notes Allen Briskin, a California-based senior health-care 
counsel with Pillsbury Winthrop Shaw Pittman. 

“Physician employment and partnership agreements 
commonly require the individual physician to state at the 
beginning of the relationship that the physician is licensed in 
good standing without restrictions to practice medicine in each 
state in which the physician is to practice, and provide that the 
medical group may terminate the physician’s agreement if that 
ceases at any time to be so,” Briskin says. 

A practice may go further and require that the provider 
disclose any previous disciplinary action taken against them, 
even if resolved, and may also include discipline taken by 
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medical facilities as well as by state authorities, Briskin 
says. In addition to providing a fuller picture of the 
provider’s work habits and history, this requirement 
ensures that the provider has nothing on their record 
that might affect their ability to work and bill at the 
practice, such as a payer exclusion. 

Once the provider is in, practices will often require 
that the provider let the practice know when they’ve 
been subject to any kind of board action, usually within 
30 days, says Bill Hopkins, a health care partner in 
the Austin office of Shackelford, Bowen, McKinley 
and Norton. 

No big deal?

Many board sanctions are minor administrative 
matters and don’t seriously affect or reflect on the 
provider’s work. A good example is a recent filing in 
Maryland: In this case, a physician attested that he had 
a Criminal History Record Check required for licens-
ing performed, but never turned it in. The provider 
ignored requests for follow up, after which the medical 
board investigated and then “reprimanded” the pro-
vider. Ultimately, the medical board assessed a $500 
fine, which the provider finally acknowledged. Providers 
are also often sanctioned for failing to keep up on 
board-required continuing medical education (CME). 

If a contract requires disclosure of such sanctions, 
failure to disclose could be grounds for termination. 
Hopkins once represented a physician whose sanction 
called only for “a fine and some classes.” Despite the 
light penalty, the provider didn’t disclose within 30 days 
of the sanction as his contract required, and he was 
“terrified that he was going to be terminated,” Hopkins 
recalls. Hopkins had the provider “fast track his com-
pliance with all of the stipulations on his license” so 
that it was handled by the time the provider reported 
it to the practice, who decided then to ignore the issue 
— but the practice could have decided to press it.

Not suspended, encumbered

Provider contracts generally have means to handle 
the most serious sanctions. If a provider gets in such 
bad trouble that their license is suspended, nearly any 
contract, even those written favorably for the partner 
or employed provider, would hold that as grounds for 
dismissal since the provider would no longer be able to 
work and bill. 

But many contracts fail to take into account the 
possibility of a sanction that allows the provider to con-
tinue working but still impacts the practice’s revenue, 
according to Christopher J. Kutner, a partner in the 
health services practice group at Rivkin Radler LLP 
in Uniondale, N.Y. Such “encumbrances” often occur 
in the case of prescribing issues; providers under such 
sanctions may, for example, be allowed to practice but 
need to have their prescriptions reviewed with another 
provider with prescribing authority — costing the 
practice resources and revenue.
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“If a physician is placed on probation by the state for 
some type of misconduct but still has a license and is able 
to treat patients — but [is] under the supervision of another 
doctor — that will also negatively impact the practice reve-
nue,” Kutner says. “That’s not typically covered in contracts.”

EEOC/ADA compliant?

Be careful that you don’t have or act on contract 
language that runs afoul of federal laws such as the 
Americans with Disabilities Act (ADA) or other 
discrimination laws enforced by the U.S. Equal 
Employment Opportunity Commission (EEOC).

Take, for example, a provider cited for alcohol abuse. 
One recent provider sanction in Louisiana described 
a physician with a “history of alcohol dependence” 
who had a “return to use” which “came to the Board’s 
attention.” The physician entered a treatment plan that 
included abstinence and drug screening; if the physician 
complied with it, the board said, they could continue to 
practice medicine, but would remain under five years’ 
probation, during which time their “practice setting” and 
hours of work would be subject to the Board’s approval.

If you decide a provider in this situation has 
become a liability, it may not be wise to try and force 
them out, per Helen Oscislawski, Esq., managing part-
ner of Oscislawski LLC in Princeton, N.J. That’s true 
even if the provider fails their treatment plan or even if 
they’re contracted as an at-will employee and the terms 
of their contract all favor the practice.

“You need to make sure that any action taken does 
not violate any employment laws,” Oscislawski says. 
“For example, an employer generally may not take any 
action against an employee that discriminates against 
them based on physical or mental disability. A physi-
cian may have a substance issue because, for example, 
they’re suffering from depression... What if the provider 
can show you gave them no opportunity to recover from 
a mental or physical disability? This could create an 
issue if you terminate the physician who was suffering 
from a bona-fide physical or mental issue. 

Oscislawski suggests you have terms set out in 
contract that “cross-reference your policies and proce-
dures regarding how the practice handles issues related 
to provider substance abuse, mental health, cognitive 
decline, etc. What makes sense, typically, is to mandate 
an opportunity for the person to rehab at least once.” 

If that doesn’t work, and you document your steps 
in an open communication format, "you set yourself 
up in a better position to terminate” and manage any 
EEOC or ADA blowback, Oscislawski says.

3 tips for contract sanction terms

• Cover the liability insurance angle. It’s not just billing 
that affects the revenue of the sanctioned provider. In-
surers may boost your liability premiums in response 
to a provider sanction. It pays to anticipate this in the 
contract. “Groups are generally free to structure their 
compensation arrangements with physicians in a man-
ner that can account for costs that are specific to each 
physician, such as higher insurance premiums,” says 
Briskin. Be sure to review state law first, though, to 
make sure it allows you to do this.

• Keep providers updated to protect your contracts. 
Even minor provider compliance issues may have a 
knock-on effect with plans that have you under con-
tract, Kutner says. Generally, managed care contracts 
“provide that it’s the practice’s duty to make sure ev-
ery provider rendering services to members of the 
managed care organization is fully qualified, creden-
tialed and in good standing,” he says. “Often, especial-
ly in larger practices, they don’t keep tabs on this stuff 
— they don’t make sure the physician profile is up to 
date, that they’re current on CME,” and other neces-
sary details.

If your provider is sloppy about keeping up with 
their board requirements, and you haven’t kept them 
in line, your plans can dump you — and don’t think 
they won’t, Kutner warns. “Nowadays, managed care 
companies are looking to shrink their networks … so 
they have more reimbursement leverage,” he says. “You 
don’t want to give them a reason [to drop you].”

• Do thorough legal review. Given all the legal and 
regulatory issues involved, it’s a bad idea to just pull 
your employment or partnership contracts out of a 
legal kit. “It is important to have health care coun-
sel carefully review existing employment contracts 
and partnership agreements to ensure the practice 
is covered in the case of a rogue physician’s inap-
propriate conduct that could expose the practice or 
other providers,” says Guillermo J. Beades, Esq., 
senior counsel in Frier Levitt’s health care litigation 
department in Pine Brook, N.J. — Roy Edroso (re-
droso@decisionhealth.com)  
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Human resources

Pandemic labor updates: DOL offers 
new COVID guidance on FLSA, 
FMLA, FFCRA

As employers continue to grapple with the COVID-
19 pandemic, the U.S. Department of Labor (DOL) has 
released new guidance that attempts to answer ques-
tions related to employee pay and leave time.

The guidance addresses protections and require-
ments of the Fair Labor Standards Act (FLSA), the 
Family and Medical Leave Act (FMLA), and the 
Families First Coronavirus Response Act (FFCRA). 
The guidance — in question-and-answer form — tack-
les how the pandemic affects the various laws.

Fair Labor Standards Act

The new guidance covers a number of areas related 
to how employees are to be paid. 

Richard L. Rainey, an attorney with Womble Bond 
Dickinson (US) LLP in Charlotte, N.C., points out one 
notable part of the guidance covers how to track time if 
a nonexempt employee has to spend part of a workday 
to deal with children’s remote learning requirements.

The guidance states an employer can allow 
employees the flexibility to take time out of the normal 
workday to work with children whose schools are closed 
without having to pay them for that time.

The guidance explains that under normal condi-
tions, all time between the performance of the first and 
last principal activities of a workday is compensable. 
But the guidance says the DOL recognized applying 
that practice to teleworking arrangements “would 
discourage needed flexibility during the COVID-19 
emergency.” Therefore, the FFCRA rulemaking allows 
employers offering flexible hours to not count as hours 
worked all the time between an employee’s first and last 
principal activities during the workday.

On another topic, the guidance says exempt 
employees can perform nonexempt duties during the 
COVID-19 emergency without losing their exempt 
status. The guidance states that “during the period of a 
public health emergency declared by a federal, state or 
local authority with respect to COVID-19, otherwise-
exempt employees may temporarily perform nonexempt 
duties that are required by the emergency without 

losing the exemption.” Such employees won’t lose the 
exemption as long as they continue to be paid on a 
salary basis of at least $684 a week.

Another question many employers and employees 
have had since the COVID-19 outbreaks began relates 
to whether essential workers have to be paid extra 
because of the risks they incur at work.

“While I didn’t think there was much controversy 
about this, the guidance confirms that the FLSA does 
not require any sort of hazard pay for workers exposed 
to COVID-19 risks,” Rainey says.

Family and Medical Leave Act

How the pandemic affects FMLA coverage is 
another area that’s been in question.

The new guidance sheds some light on that and 
other questions. For example, Rainey says that at least 
for this year, certain telemedicine visits will count as 
in-person visits for the purpose of determining if an 
employee has an FMLA serious health condition.

The guidance also covers such FMLA-related 
topics as whether an employer must grant leave to an 
employee who is sick or caring for a sick family member 
and whether employees can stay home on FMLA leave 
to avoid getting COVID-19.

The guidance says sick employees or those caring 
for sick family members are, under certain circum-
stances, entitled to FMLA leave. The guidance goes 
on to state that workers who are ill with COVID-19 or 
have family members sick with the virus are urged to 
stay home to minimize spread. “Employers are encour-
aged to support these and other community mitigation 
strategies and should consider flexible leave policies for 
their employees,” the guidance says.

As for whether employees can stay home to avoid 
getting COVID-19, the guidance says that leave taken 
by an individual for the purpose of avoiding exposure 
to the virus isn’t protected under the FMLA. Also, the 
Act doesn’t apply to employees who take time off to 
care for healthy children out of school or day care.

Family First Coronavirus Response Act

The FFCRA requires private employers with 
fewer than 500 employees to provide paid sick leave or 
expanded family and medical leave for specified rea-
sons related to COVID-19. Small businesses with fewer 

(continued on p. 6)
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Benchmark of the week

Telehealth visits start declining as in-person encounters bounce back: Study
Telehealth has emerged as a big part of American health care in the COVID-19 era, and in its early days some practices reported most of 
their visits being done by videoconference or phone (PBN 4/2/20). But a recent study from The Commonwealth Fund suggests that tele-
health use may be trending down as practices reopen. 

The Commonwealth Fund, a health care research and advocacy foundation, has been tracking the utilization of telehealth during the public 
health emergency (PHE). Some research published earlier by the organization found that in-person visits had declined 69% by early April, 
while telehealth visits in the same practices rose from practically nothing in early March to 14% in mid-April. That’s according to a study of 
ambulatory practices employing about 50,000 providers using the Phreesia health IT platform.

But in a follow-up report published June 25, the same researchers found that telehealth visits had dropped to 7.4% of volume by mid-June. 
Meanwhile, in-person visits rebounded from what had been a 69% decline to an 18% decline from pre-PHE levels. Total visits, including in-
person and telemedicine visits, increased in both high-COVID-19 areas and low-COVID-19 areas, though more steeply in the latter.

The researchers also found that Medicare patients seemed to be re-engaging with their health care providers the fastest: Total visits 
among the Medicare cohort were down only 5% from pre-PHE levels by mid-June. Comparatively, commercial insurance patients were 
down 13%, and Medicaid patients were down 20%.

The researchers also found that, during the first three months of the PHE, pediatric, ophthalmology and otolaryngology providers showed 
the highest rates of decline across all in-person and telehealth visits (47%), while rheumatology (21%), behavioral health (23%) and OB/GYN 
(28%) visits declined least. – Roy Edroso (redroso@decisionhealth.com)

Source: Ateev Mehrotra et al., “The Impact of the COVID-19 Pandemic on Outpatient Visits: Practices Are Adapting to the New Normal.” 
Commonwealth Fund, June 2020, https://doi.org/10.26099/2v5t-9y63. Used with permission.
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than 50 employees may qualify for an exemption from 
the requirement to provide leave if the leave require-
ments would jeopardize their viability.

The law provides that employees of covered employers 
are eligible for up to 80 hours of paid sick leave at their 
regular rate of pay when they are unable to work because 
they are quarantined and/or experiencing COVID-19 
symptoms and seeking a medical diagnosis.

The law also provides for up to 80 hours of paid sick 
leave at two-thirds the employee’s regular rate because 
she is unable to work because of a need to care for an 
individual subject to quarantine or for a child whose 
school or daycare provider is closed or unavailable 
because of COVID-19 and/or the employee is experi-
encing a substantially similar condition.

The FFCRA also provides for an additional 10 
weeks of paid expanded family and medical leave at 
two-thirds the employee’s regular rate of pay when an 
employee who has been employed for at least 30 cal-
endar days is unable to work because of a need to care 
for a child whose school or care provider is closed or 
unavailable for reasons related to COVID-19.

Rainey says when the law was first passed, his clients had 
numerous questions about how to implement emergency paid 
sick leave and extended FMLA. The initial regulations were 
helpful, but the new guidance provides more answers.

“I anticipate that depending on what happens with 
schools across the country there will be more ques-
tions regarding extended FMLA due to lack of child 
care,” Rainey says. — Tammy Binford (pbnfeedback@
decisionhealth.com)  

Compliance

Disability laws require aid for deaf 
patients: Ensure you’re prepared to 
comply

Make sure your practice is prepared to treat 
patients who are deaf or hard of hearing. The govern-
ment is ramping up its scrutiny of providers who fail to 
make the appropriate accommodations. 

The HHS Office for Civil Rights (OCR) entered 
into a voluntary resolution agreement with the Mid-
Maryland Musculoskeletal Institute (MMI) after MMI 
failed to provide a qualified American Sign Language 

interpreter for a deaf patient, the OCR announced in 
July 2019. 

The failure to provide interpreters for deaf patients 
also prompted a voluntary resolution agreement with Tyler, 
Texas-based CHRISTUS Trinity Mother Frances Health 
System, the OCR announced in January and technical assis-
tance to the Caribbean Medical Center in Fajardo, Puerto 
Rico, the agency announced in March 2019. 

The fact that the OCR announced three enforce-
ment activities regarding failures to accommodate deaf 
patients should be a signal to providers.

“[The OCR’s] trying to do a broader education to the 
community,” says Robert Dustin, attorney with Saul Ewing 
Arnstein & Lehr LLP in Washington, D.C. The OCR also 
has the discretion to require a provider to pay compensatory 
relief to an aggrieved patient in these instances. 

Experts predict that enforcement will be more 
frequent and more punitive. “[Now] these violations 
need to be resolved,” Dustin says. 

Communication: It’s the law

The Americans with Disabilities Act, section 504 of 
the Rehabilitation Act of 1973 and section 1557 of the 
Affordable Care Act require providers to make rea-
sonable accommodations for patients with disabilities 
unless the accommodation would be an undue burden, 
says David Holtzman, executive advisor, CynergisTek 
Inc. in Austin, Texas. 

Enforcement is usually initiated through complaints 
from individuals or advocacy organizations, Holtzman 
says. The disability laws also allow patients to file their 
own lawsuits against providers, which is becoming 
more common. 

However, a Health Affairs study published April 2019 
found that most physicians had “superficial or incorrect 
understanding of their legal responsibilities to patients with 
disability” and little training on the subject. In addition, a 
physician practice may not realize that patient access includes 
communication access. 

Also, reasonable accommodations and undue burdens 
depend on the size of the practice, the type of accommoda-
tion required, the population serviced and the availability of 
assistance. “There is no one size fits all standard,” Holtzman 
says.  

But the costs of providing effective communication can 
be far less than other accommodations for disabled patients. 

(continued from p. 4)
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“There are very few defenses to a complaint like this,” Dustin 
cautions. The cost of a sign language interpreter for an hour 
likely won’t be seen as an undue burden, he says (see sidebar, 
p. 7). 

The lack of effective communication isn’t just a compli-
ance issue; it can also impact patient safety. Being deaf or 
hard of hearing impacts the ability to access information, 
which is vital in health care, says Patricia Yeager, CEO of the 
Independence Center, Colorado Springs, Colo.

“If the communication isn’t effective, you could be 
looking at adverse events. It’s about effective health 
care, too,” points out June Isaacson Kailes, a disability 
policy consultant in Los Angeles. — Marla Durben 
Hirsch (pbnfeedback@decisionhealth.com)  

RESOURCES

•  OCR notice — Caribbean Medical Center: www.hhs.gov/about/
news/2019/06/27/ocr-provides-critical-technical-assistance-to-en-
sure-individuals-with-disabilities-have-access-to-health-care.html

•  OCR notice — Mid-Maryland Musculoskeletal Institute: www.hhs.
gov/civil-rights/for-providers/compliance-enforcement/examples/
disability/mmi-resolution-agreement/index.html

•  OCR notice — CHRISTUS Trinity Mother Frances Health System: 
www.hhs.gov/about/news/2020/01/16/hhs-ocr-secures-voluntary-
resolution-with-christus-trinity.html

•  OCR guidance for patient communication: www.hhs.gov/civil-
rights/for-individuals/disability/effective-communication/index.html

•  Health Affairs study — Knowledge Of Practicing Physicians About 
Their Legal Obligations When Caring For Patients With Disability: www.
healthaffairs.org/doi/abs/10.1377/hlthaff.2018.05060 (payment required)

Compliance

Communication aids for deaf 
patients: A review of what’s on the 
OCR-approved list
Effective communication provides an equal opportunity to participate 
in, and enjoy the benefits of, a service, program or activity. 

That means practices must be able to determine if a patient needs help 
communicating and to provide assistance when needed, says David 
Holtzman, executive advisor with CynergisTek Inc. in Austin, Texas. 

According to the OCR, practices must provide auxiliary aids or 
services to hearing-impaired patients. The aids include: 

1. Qualified interpreters. 

2. Note takers.

3. Transcription services.

4. Written materials.

5. Telephone handset amplifiers.

6. Assistive listening devices and systems.

7.  Telephones compatible with hearing aids closed caption 
decoders, open and closed captioning.

8. Text telephones (TTYs).

9.  Effective methods of making aurally delivered materials avail-
able to individuals who are deaf or hard of hearing. —  Marla 

Durben Hirsch (pbnfeedback@decisionhealth.com)

RESOURCE

•  HHS OCR webpage, Effective Communication for Persons 
Who Are Deaf or Hard of Hearing: www.hhs.gov/civil-rights/for-
individuals/disability/effective-communication/index.html
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Ask Part B News

Despite PHE, provider signatures 
remain a must — except for 
ambulance orders

Question: Like many practices, we’re doing a lot of 
telehealth during the public health emergency (PHE). 
Does this relieve or reduce our providers’ signature 
requirements for our Medicare claims?

Answer: CMS has been clear that providers, in gen-
eral, are expected to sign their work as before.

In an FAQ on COVID flexibilities updated July 24, 
CMS says that it has waived patient signatures in some 
cases — for example, for proof of delivery of durable 
medical equipment, prosthetics, orthotics and supplies 
(DMEPOS), or on delivery of Part B drugs. But in the 
same FAQ, the agency reminds providers that “services 
and equipment furnished to patients must be reasonable 
and necessary” and “accordingly, the medical record 
should be sufficient to demonstrate that payment for the 
services billed is warranted,” which requires the signature 
of an enrolled provider or supplier. 

The one place where providers see signature flexibility is 
in ambulance transports. “CMS’ regulations typically require 
a physician, or certain non-physician personnel, to sign and 
certify that the need for non-emergency ambulance transport 
is medically necessary,” says Theresa M. DiGuglielmo, Esq., 
senior counsel in Frier Levitt’s health care litigation depart-
ment in Pine Brook, N.J. “Because of the limitations caused 
by COVID-19, CMS is not reviewing claims for compliance 
with such signature requirements.”

Nonetheless, you should document in the medical 
record that you could not provide a signature for the trans-
port orders because of COVID-19, DiGuglielmo advises,

Other than that, just being on the other side of a 
screen doesn’t relieve your provider’s obligation to sign. 
“Required patient consent for a virtual visit should 
be obtained and documented utilizing patient portals, 
email, or options like DocuSign,” DiGuglielmo says. 

Remember that CMS has laid out guidelines for 
electronic signatures in its “Complying with Medicare 
Signature Requirements” MLN Matters booklet, 
revised in May 2018, reminds Ronda Tews, CPC, CHC, 
CCS-P, director of billing and coding compliance at 
health technology provider Modernizing Medicine in Boca 
Raton, Fla. Ensure you’re compliant with the current CMS 
requirements, which include the following:

• Systems and software products must include protections 
against modification, and you should apply administra-
tive safeguards that correspond to standards and laws.

• The individual whose name is on the alternate signature 
method and the provider bears the responsibility for the 
authenticity of the attested information.

• Part B medications, other than controlled substances, 
may be ordered through a qualified e-prescribing system.

• Medications incident to DME, other than controlled 
substances, may be ordered through a qualified e-pre-
scribing system.

• You should check with your attorneys and malpractice 
insurers before using alternative signature methods. — 
Roy Edroso (redroso@decisionhealth.com)   

RESOURCES

•  CMS, “COVID-19 Frequently Asked Questions (FAQs) on Medicare 
Fee-for-Service (FFS) Billing,” revised July 24: www.cms.gov/files/
document/03092020-covid-19-faqs-508.pdf

•  CMS MLN Matters, “Complying with Medicare Signature Require-
ments”: www.cms.gov/Outreach-and-Education/Medicare-Learn-
ing-Network-MLN/MLNProducts/downloads/signature_require-
ments_fact_sheet_icn905364.pdf

Part B News brief
• HHS extends COVID-19 public health emergency 

(PHE). You can continue to perform telehealth servic-
es under loosened restrictions, get paid at the E/M of-
fice visit rate for audio-only services and take advantage 
of other waivers and allowances under the ongoing CO-
VID-19 PHE. On July 23, HHS Secretary Alex Azar 
announced the renewal of the national PHE, with an ef-
fective date of July 25. As the U.S. continues to report 
high COVID caseloads, the renewal will extend the PHE 
for an additional 90 days and grant providers leeway in 
how they perform patient visits. The PHE was previous-
ly extended in April. It is expected that CMS will ad-
dress the future of telehealth in the forthcoming 
proposed 2021 Medicare physician fee schedule, ex-
pected to be released imminently.   

Take our survey!
How do your salary and workplace trends compare to those of 
your peers? Have you seen changes to staffing or salary due to the 
COVID-19 public health emergency? Tell us and enter for a chance 
to win a $25 Visa card! We invite you to share the trends that you're 
seeing in the DecisionHealth/HCPro annual salary survey. Take the 
survey here: www.surveymonkey.com/r/DHCProsalary. 


