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Federal and State Governments Pass Regulations Providing
Immunity to Healthcare Providers Responding to
COVID-19 Pandemic
In response to the
COVID-19 pandemic, and
the overwhelming need for
medical care and front-line
responders, federal and
state governments have
responded by implementing
regulations affording
immunity to licensed
healthcare providers.

Authored by Michelle L. Greenberg, Esq., John E. Morrone, Esq. and Christopher Caltavuturo, Esq.

While the immunity may not prevent a healthcare provider from actually being sued for negligence,
since public access to courts cannot be limited, it does provide protection for providers to defend against
lawsuits. Likewise, the regulations provide immunity from criminal liability in connection with licensure
and record-keeping. The goal of the bills is to provide immunity to healthcare providers in order to avoid
any impediments to the emergency treatment of COVID-19 patients.
Currently, six states, New York, New Jersey, Connecticut, Illinois, Michigan, and Massachusetts, have
enacted COVID-19 related immunity laws. While each state’s law varies, the immunity generally applies
to medical professionals, defined to include broad categories of doctors, nurses, technicians and emergency
responders, who are providing COVID-19 related care. Not only is there state law that protects providers,
but federal law as well.
The Federal Government has implemented the Public Readiness and Emergency Preparedness (“PREP”)
Act to provide broad immunity to “covered persons,” defined generally to include healthcare providers
and their employees, with respect to the use of “covered countermeasures.” Below are some of the most
common questions that might arise:
If my practice treats a COVID-19 patient and he/she suffers an injury or death, what are my risks?
Under the laws of the States listed above, so long as your medical treatment was provided in accordance
with generally accepted standards of the profession, immunity applies. This immunity even extends to
telemedicine. Also, depending on the type of treatment, Federal PREP Act immunity may apply if the
treatment was rendered using a covered countermeasure.
If my practice treated a COVID-19 patient who suffered an injury or death before these laws were passed,
what are my risks?
It is difficult to determine exactly how a court will interpret state laws providing immunity during these
unprecedented times. While state laws granting immunity are effective on the dates they have been
passed, it is not yet clear whether the courts would apply this immunity retroactively. Although the plain
text of the law provides helpful guidance, a court may consider legislative intent among other factors to
broaden the scope of immunity beyond the text of the law. Under federal law, although the PREP Act
was passed in 2006, immunity under the Act for COVID-19 related treatment is effective from February
4, 2020 until the final day of that the Emergency Declaration is in place or October 1, 2024, whichever

FRIER LEVITT
A T T

O

R

N

E

Y

S

A T

L

A W

|

FrierLevitt.com

|

healthcare@frierlevitt.com

1

Federal and State Governments Pass Regulations Providing Immunity to Healthcare Providers Responding to COVID-19 Pandemic continued
occurs first. As a result, the PREP Act would not provide immunity for
injury caused by using a covered countermeasure during the treatment
of COVID-19 prior to February 4, 2020.
If I do testing at my office, can I be sued for a false positive or false
negative?
To the extent that a State law might apply to malpractice or negligence
claims for false diagnoses, it may be preempted by a Federal Law that
provides immunity. Under the PREP Act, immunity applies to any
claim of injury or loss with respect to a doctor or other licensed health
professional who uses a test or diagnostic kit considered to be a “covered
countermeasure” in order to diagnose COVID-19. However, because
covered countermeasures are too numerous to list and new countermeasures
are frequently added, it is important to stay up-to-date to ensure that the
countermeasure you are using is covered by the PREP Act.
Can an employee sue her/his employer if she/he contracts COVID-19
from a patient?
If an employer does not provide PPE to an employee who treats patients,
and who subsequently contracts COVID-19, the PREP Act or applicable
State law may not provide immunity against such claims. The Occupational
Safety and Health Administration (“OSHA”) obligates employers to
provide their employees with PPE to protect against workplace hazards.
Under OSHA guidance, those in direct contact with suspected or confirmed
COVID-19 patients are required to be provided with National Institute
for Occupational Safety and Health (“NIOSH”)-approved respirators. If
PPE was provided, but failed to prevent an employee from contracting
COVID-19, the PREP Act provides broad immunity for all claims of loss

by employees so long as the PPE is NIOSH-approved and covered under an
Emergency Use Authorization made by the FDA. The Secretary of Health
and Human Services encourages all individuals and entities using covered
countermeasures, such as PPE, to document the reasonable precautions
that have been taken to safely use the covered countermeasures in order
to help better assert immunity.
Are there any circumstances where my organization might be liable under
State or Federal Law arising from the treatment of COVID-19 patients?
Under State law, medical professionals are still liable for gross negligence,
fraud, and recklessness while treating COVID-19 patients. Under Federal
Law, medical professionals and others are still liable for willful misconduct
that proximately causes death or serious injury as a result of the use of a
covered countermeasure. Furthermore, the PREP Act does not apply to
federal enforcement actions or claims for equitable relief.
How Frier Levitt Can Help
Despite the immunity, healthcare providers should take all possible
measures to comply with pre-COVID laws and regulations, in order to
avoid potential lawsuits and regulatory investigations, to the greatest
extent possible. Likewise, guidance issued by the Secretary of Health and
Human Services encourages “covered persons” to exercise all reasonable
precautions, and places the responsibility of those seeking immunity
under the PREP Act to determine whether immunity applies to them.
Frier Levitt can provide additional information and guidance on these
emergency regulations, as well as discuss your other healthcare practice
needs. Contact us today to discuss. 

Toolkit for Healthcare
Businesses in Financial
Distress

Though we are optimistic about an
eventual return to normalcy, we recognize
that the “new normal” may be different
for some providers.

Authored by Theresa M. DiGuglielmo, Esq.,
Sarah G. Kim, Esq. and Daniel B. Frier, Esq.

As part of our firm’s commitment to staying abreast
of COVID19-related issues affecting our clients, we
are continuing to monitor financial relief program
requirements and other important topics. While
applying for various forms of aid and loans, we urge
you to also consider the variety of other ways to
alleviate the financial impact of these extraordinary
circumstances. Examples include:

1.Negotiating with vendors. Consider asking for extended net payment terms, i.e., if you
typically pay within 30 days of the invoice, request ‘net-60’ or ‘net-90’ payment terms. If
you utilize a centrally hosted subscription software program, but have temporarily reduced
your workforce, the contract should be modified to account for fewer users.
2. Negotiating with banks and credit unions. When seeking deferral of loans or LOC payments
and/or reduction of applicable interest rates, be sure to get written confirmation of the length
of the deferment period, repayment due date, interest rate, and/or amended loan maturity
date. Given the well-documented impact on healthcare providers, request that your bank
prioritize your lockbox/remote deposit processing.
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continued

3. Lease payment deferrals. You may be able to defer payments on
certain items of equipment or arrange to return unused or minimally
used equipment.

Policies tend to be written in vague language, and even where “outbreak
of disease” is mentioned as a covered event, it is important to pay close
attention to the policy verbiage regarding exclusions and limitations.

4. Furloughing employees or reducing compensation. If you have made
the difficult decision to furlough or layoff employees, seek competent
advice regarding your rights and responsibilities under state and federal
law, including whether any legal obligations related to continuation of
certain benefits. For schedule and compensation modification, a brief
letter agreement or addendum to the employment agreement is prudent.

7. Procurement of supplies. In a marketplace full of disreputable players and
supply chain problems, particularly in the personal protective equipment
(PPE) space, cashflow-compromised providers may be tempted to priceshop supplies. Providers should exercise caution and refrain from doing
business with unknown suppliers or distributors.

5. Financial relief programs. We have covered the various financial relief
programs in depth in our other published articles and provider alerts (See
https://www.frierlevitt.com/articles/covid-19-resources/ ). Please note that
certain disbursements require attestations and reporting with respect to
stewardship of the monies.
6. Insurance. Aside from professional liability premium relief, this is a good
time to explore relief options for other insurance policies, ideally without
a reduction in coverage. If you have a business interruption policy, obtain
a copy of the policy and the declaration page so they can be analyzed.

As coronavirus disease
2019 (“COVID-19”)
continues to spread in
the United States, the
Centers for Disease
Control and Prevention
(“CDC”) recommends the
use of telehealth services
to help mitigate the
outbreak. Telemedicine
technologies and other
self-assessment tools can
assist providers to treat
patients and prevent them
from entering health care
facilities where they may
expose the general
public to infection.

8. Future considerations. Though we are optimistic about an eventual
return to normalcy, we recognize that the “new normal” may be different for
some providers. Solo practitioners may seek to consolidate their practices
with other practitioners or groups. They will likely make greater use of
telehealth platforms and midlevel providers. Additionally, we are watching
closely to evaluate the impact of COVID-19 on private equity speculation
in the healthcare space. Providers who have been (or desire to be) identified
as targets for private equity investment are well-advised to continue
responsible fiscal practices and regulatory compliance through the duration
of COVID-19’s impact. 

How Implementing Telehealth Into Your
Practice Can Help Your Patients During
the Coronavirus Outbreak
Authored by Arielle T. Miliambro, Esq. and Sarah G. Kim, Esq.

Telemedicine is a rapidly growing method of practicing medicine by way of electronic communication.
Engaging in remote healthcare allows providers to reach more patients by providing health care services,
such as primary and specialty care, and remote patient monitoring, via virtual conferencing rather than
requiring patients to travel to an office or hospital.
Providers can protect their patients and staff during the COVID-19 outbreak through the use of telemedicine
technologies. Self-quarantined patients may access healthcare professionals from the safety of their own
homes, allowing providers to evaluate whether in-person medical testing and treatment is necessary. This
approach reduces the likelihood of exposing other individuals, including medical staff.
The use of telemedicine to help combat the spread of COVID-19 is not only being supported by Federal
and state health care programs, but also by private payors. Currently, Medicare coverage of telemedicine
is incredibly limited. However, the Coronavirus Funding Bill would expand current Medicare coverage of
telemedicine beyond patients located in rural areas in order to help treat the ongoing crisis. Additionally,
with respect to private payors, Aetna recently announced it would waive copays for COVID-19 testing,
as well as telemedicine visits for the next ninety days.
continued
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How Implementing Telehealth Into Your Practice Can Help Your Patients During the Coronavirus Outbreak continued

How Frier Levitt Can Help?
While telemedicine affords healthcare providers an opportunity to grow and develop their
businesses, it may be especially useful to effectively treat patients and help reduce exposure during
the COVID-19 outbreak. All providers and entities engaging in telemedicine must ensure their
compliance with applicable state and Federal laws, which enumerate requirements for the practice
of telemedicine. For more detail on how telemedicine may help protect your patients and staff,
or for regulatory evaluation of your current telehealth business model, contact Frier Levitt. 

Frier Levitt Assisted Procurement of Much
Needed COVID-19 Testing Kit into U.S.
Authored by Dae Y. Lee, Esq., Pharm.D CPBS and John E. Morrone, Esq.

Frier Levitt is pleased to announce that its COVID-19 Task Force
assisted a national distributor to obtain an authorized distributorship of
COVID-19 testing kits from a renowned South Korean manufacturer.
This is a crucial development amid the shortage of novel coronavirus
testing kits and the increasing demand in the U.S.
Frier Levitt’s COVID-19 Task Force is headed by Co-Founding Partner,
Jonathan E. Levitt, Esq., New York Office Managing Partner, John
E. Morrone, Esq. and supported by clinician attorneys and seasoned
litigators including pharmacist-attorney Dae Y. Lee, Pharm.D., Esq.,
CPBS™. Mr. Lee, a Korean native, envisions that more molecular

diagnostic analyzer and reagent manufacturers based in Asia will be
looking for opportunities in the U.S. market.
Frier Levitt has been assisting clients with compliance throughout the
drug and healthcare supply chain by navigating through a complex web of
regulations set forth by various federal agencies including, but not limited
to, Environmental Protection Agency, Food and Drug Administration,
and Federal Trade Commission. If you are a manufacturer seeking advice
on pharmaceutical/medical device regulations in the U.S., contact Frier
Levitt today to speak with an attorney. 
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Frier Levitt’s Healthcare Law
team specializes in helping
Korean-owned and based
healthcare companies, drug
manufacturers and other
entities navigate regulations
in the U.S. Our team is fluent
in Korean.
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