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INTRODUCTION

We, the undersigned Arbitrators, having been designated in accordance with the
arbitration clause of the November 2005 Pharmacy Agreement (“Agreement”) entered into
between Claimants, Tomeldon Company Inc., McCrory’s Pharmacy, Inc., Miami County Drugs,
Ine. d/b/a the Medicine Shoppe #0432, Jen-RX, Inc. d/b/a the Medicine Shoppe #1047; and SVP,
Inc. d/b/a Super Value Pharmacy, (“T omeldon”, “McCrory’s” ,“Miami,” “Jen-RX”, and “SVP”,
respectively, or collectively, the “Claimants”) and Respondent, Medco Health Solutions, Inc. or
its predecessor PAID Prescriptions, L.L.C. (“ Medco” and/or “Respondent”) and having held
hearings on January 23 and April 11, 2008, and having considered the arguments presented
therein as well as additional evidence of the exhibits, deposition excerpts and affidavits presented

to the Arbitrators and having further considered the briefs presented by the Parties, do hereby



issue this Partial Final Award regarding Class Certification pursuant to American Arbitration
Association (“AAA™) Rule 4 of the Supplementary Rules for Class Arbitration as follows:

IT IS DETERMINED by the Arbitrators as follows:

A, The Arbitrators hereby GRANT Claimants’ Motion for Class Certification in part,
and DENY Claimants’ Motion for Class Certification n patt.

B. The Arbitrators determine that a class is now certified with respect to Proposed
Class 1, concerning only certain claims and issues, as hereinafter explained.

C. The Arbitrators decline fo certify a class with respect to Proposed Classes 2 and 3,
as hereinafter explained.

EACTS

1. General Background and Allegai:ionsl

Claimants are pharmacies that perform drug compounding, “a process by which a
pharmagist ... combines, mixes, or alters ingredients fo create a medication tailored to the needs
of an individual patient. Compounding is typically used to prepare medications that are not

commetcially available... .” Thompson v. Western States Medical Center, 535 U.S. 357, 360-

361 (2002). Respondent is a Pharmacy Benefit Manager (“PBM”), and as such, assists insurers
and health plans (“Plan Sponsors”) in managing costs and paying claims. The Claimants allege
that, after being presented with a prescription, they ascertained how much Respondent agreed to
reimburse for a prescription. They did this by submitting information to Respondent’s on-line
TelePAID system. Claimants also allege that, after learning the reimbursement amount, they
rendered the drug compounding services {0 members of the Plan Sponsors, and were paid the

agreed-upon reimbursement by Respondent. Claimants further allege that, subsequently, the

! Most of this general background section was presented in the Panel’s Partial Final Award Re:
Clause Construction of November 27, 2006 and is repeated here for ease of reference and conlext.



Respondent audited the Claimants, asserted that it had overpaid and wrongfully recouped the
overpayment from reimbursements otherwise due to the Claimants.

Claimants do not dispute Medco’s right fo conduct audits, but rather they assert that audit
findings are used to deprive Claimants of money they have earned under their contract with
Respondent. (Claim, §32.) Based on these allegations, Claimants assert, on behalf of themselves
and a class of all others similarly situated, muitiple common law causes of action, including
among others, breach of confract, common law fraud, unjust enrichment and breach of fiduciary
duty. The relationship between Claimants and Respondent is governed by the standard form
Agreement (last amended in November 2005) and by the Medco Pharmacy Services Manual of
October 2005 (“Manual”)z, which is incorporated by reference into the Agreement. These
documents contain the following significant provisions.

Axbitration

Any controversy or claim arising out of or relating to payments to
Pharmacy by Medco or audit issues, but not relating to termination
of Pharmacy’s Agreement with Medco or Pharmacy’s termination
from Medco’s Networks, that are not settled by the parties will be
determined by arbitration involving three Arbitrators, venued in
Bergen County, New Jetsey, in accordance with the Rules of the
American Arbitration Association, and judgment upon the award
rendered by the Arbitrators may be entered in any court having
jurisdiction thereof. Any award of the Arbitrators will include
reasonable costs and reasonable attorney’s fees of the prevailing
party. No award of the Arbitrators will prohibit Medco Health
from exeteising any rights Medco may have pursuant to its
Agreement with Pharmacy or pursuant to law. No party will have
a claim in arbitration or otherwise against the other for punitive or
consequential damages or loss of profits.

(Manual, p. 61.)

2 The Manual was revised in November 2007, during the pendency of the instant motion and is
described infra at p. 10, The October 2005 Manual will hereafter be referred to as the “Magnual” and the Amended
Manual as the “November 2007 Manual”.



Applicable Law
Unless otherwise required by the laws of the state where the
Pharmacy is located, Pharmacy’s Agreement with Medco and all
disputes relating thereto will be governed by the laws of the State
of New Jersey without regard to choice of law provisions.
(Agreement.)

Although sometimes characterized as “audit abuse,” Claimants’ principal assertions are
that the definitions of fundamental concepts, the methodologies and the practices used by
Respondent during the audit process to compute the appropriate reimbursement for compound
drugs and to retract overpayments violate its coniracts with Claimants and give rise to numerous
causes of action. It is therefore essential to understand what the Agreement, Manual, the
Pharmacy Network Schedules, and TelePAID system provide with respect to the compounded
prescription approval and audit processes, how those processes work in practice, and the

significance ascribed to them by the Parties.

2. The Structure and Provisions of the Agreement, the Manual, the Pharmacy
Network Schedule, and TelePAID with Respect to Pricing and Contract Formation

A, The Agreement

The Agreement is a one-page document that has, in its essential terms, been unchanged
during the relevant period. It requires a participating pharmacy to submit claims electronically
through Respondent’s TelePAID system. The Agreement’s significant provisions are the
following:

. The TelePAID System communication will require input of information

and will set forth pricing and messages, if any, to be addressed by
Pharmacy. (Emphasis added.)

° Pharmacy will furnish or cause to be furnished to the Eligible Persons
such prescription drug benefits and service to which such Eligible Persons
are entitled under the applicable prescription drug benefit pian and/or
policy in effect with Sponsor,



. . . - Medco will pay Pharmacy for covered services provided by Pharmacy
to Eligible Persons in accordance with the payment rate information
communicated via the TelePAID System, Iess the applicable co-
payment/co-insurance, deductible or other payment to be paid directly by
the Eligible Person. (Emphasis added.)

In addition, the Agreement has a one year term that automatically renews absent a 180-
day written notice of termination. Lastly, the Agreement incorporates the Manual by reference
and attaches Pharmacy Network Schedules that set forth terms specific to a given network.

B. The Manual

There is a different manual (of one hundred or more pages) for each year during the
relevant period. Except for the Manual issued in November 2007, the Manuals used throughout
the relevant period appear to be the same in all material respects.

The Manual states that “Medco reimburses Provider Pharmacies according to the
payment schedule included within this Manual.” (Manual at 2.) Yet, there do not appear to be
payment schedules included within the Manual. Also pertinent to pricing, the Manual section
states that “National Drug Code (NDC) and Average Wholesale Price (AWP) files are updated
on a daily basis,” that the “TelePAID System will be available 99.5% of the time,” and
TelePAID claims will be adjudicated, on average, “within 3 seconds.” (Id.) Nothing in these
provisions indicates that the TelePAID pricing is preliminaty or is based on incomplete
information. Further, i the “Standards of Practice” section, the Manual provides the “Pharmacy
shall not undermine U&C [usual and customary] or compound pricing as a component of the
compensation contemnplated in this Agreement in any way, including . . . operating a non-

participating pharmacy or separating cash and third-party prescription business.” (Id. at 3.)



In an “Ovetview” section, the Manual instructs the Pharmacy,

Medco has many plans. Bach has its own guidelines as to such
things as days’ supply, ingredient cost pricing, co-payment/co-
insurance, drug coverage, and informational drug utilization

messaging. Therefore, rely on the TelePAID System to receive
accurate information regarding the specific patient, group,

prescription drug,

co-payment/co-insurance and pricing perfaining

to the claim submitted. (Id. at4.) (Emphasis added.)

In the section captioned “Claims Submission Protocols”, the Manual states:

The TelePAID System sets forth pricing, eligibility, and other

information that governs participation in the Network applicable to
each Plan Sponsor and Eligible Person . . .. Pharmacy will submit
all claims through the TelePAID System and will comply with all

information communicated via the TelePAID System or otherwise

by Medco. The Pharmacy must {ransmit claims to Medco with all

required fields as

defined by Medco using the most current

NCPDP (National Counil of Prescription Drug Programs, Inc.)
standard defined by the Medco Version 5.1 Payer Sheet.

(Id. at 8.) (Bmphasis added.)

Medco charges pharmaci

es a fee for the TelePAID service which may be a minimum of

$.10 or $.99 per transaction depending on the format of the transmission, (Id.at8.)

The Manual states that a compound “consists of two or more solid, semisolid, or liquid

ingredients, one of which is a Federal Legend Drug that is weighed, measured, prepared, or

mixed according to the prescription order.” (Id. at 12.)

Further, the Manual sets forth the procedures for submitting compounded prescription

claims as follows:

Compounded Prescriptions are required to be submitted via
the TelePAID System in accordance with the following;

1. Set the “Compound Flag” to positive in accordance with
the Pharmacy Software and NCPDP standards as defined
by Medco’s most current Payer Sheet.



2. Submit the NDC number for the highest priced Federal
Legend Drug contained in the compound or the NDC that
most accurately reflects the cost of the compound,

3. Enter the Quantity Dispensed as the total amount of the finished product.

4. Enter the total cost of all ingredients, the professional fee, and vour “usual
and customary” price.

5. Enter patient and group information as you would any other Medco claim.

6. Collect from the Medco cardholder only the applicable co-payment/co-
insurance as indicated through the TelePAID System.

TelePAID Reimbursement Note: Pharmacy will be reimbursed based on
the ingredients utilized to compound the prescription according to the rates
set forth in the Pharmacy’s Agreement with Medco. Additional charges
for ancillary supplies, equipment, and/or labor are not eligible for
reimbursement.

(Manual at 12.) (Emphasis added.) (Notably, the Agreement does not set forth a reimbursement
rate for any given compound ingredient.)

In a section dealing with professional judgment, the Manual provides that “[p]harmacy
will at all times exercise good professional judgment in the dispensing of medications and may
refuse to dispense any prescription based on the dispensing pharmacist’s professional judgment.”
(Id. at 37.)

The Manual also provides that “[Plharmacy’s providing the Covered Services to any
Eligible Person is a reaffirmation of the terms and provisions of the Pharmacy’s Agreement with
Medeco as of the time the Covered Services are provided.” (Id. at 58)

In a section dealing with “Professional Audits,” the Manual reiterates that “[a]ll
professional services provided by Pharmacy must be rendered . . . and each prescription

dispensed in accordance with . . . the terms and conditions contained in a Pharmacy’s Agreement

with Medco and/or communicated via the TelePAID System .. ..” (Id. at 42.)




